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Welcome to the latest edition of Piper Alderman’s e-Bulletin,  
which aims to provide accessible and informative summaries  
of recent significant legal developments.

Buyers fail in termination of 
$5.5m Gold Coast Penthouse 
Contract

Senior Associate, Nick Prove and Lawyer, 
Jordan Smith review the decision in 

2

Should unfair contract terms 
laws apply to insurance 
contracts?

Partner, Anne Freeman looks at the 
recently released draft Regulation Impact 
Statement for consultation into unfair 
contract terms in the insurance industry. 

Warranties against defects: 
Are you compliant? 

Suppliers or manufacturers who give 
voluntary warranties, otherwise known 
as warranties against defects, have 

Zhang and Wu v South Sky Investments Pty Ltd and 
Anor [2011] QSC 367 in light of recent property related 
policy announcements and legislative amendments in 
Queensland. 

needed, since 1 January 2012, to comply with requirements 
for such warranties set out in the Competition and Consumer 
Regulations 2010. Partner, Anne Freeman, summarises the 
requirements. 

APS releases social media 
guidelines

Partner Tom Griffith looks at the 
social media guidelines issued by the 
Australian Public Service Commission, 

the public’s reaction to them and whether they 
adequately recognise the growth in popularity of social 
media.

ASIC releases new disclosure 
guidance for agribusiness 
managed investment schemes

Partner, Craig Yeung and Lawyer, 
Jarrod Wilksch examine the new 
regulatory guide for agribusiness 
schemes to assist retail investors to 
make informed investment decisions. 

Optus wins first round against 
football codes 

The decision handed down by Justice 
Rares has interesting repercussions  
for copyright holders and their 

exclusive licensees. Tim Clark, Partner, and Ivor Kovacic, 
Lawyer, consider this case and discuss its implications.
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BCCMA has the effect of prohibiting by-
laws providing exclusive use to common 
property infrastructure. Justice Fryberg 
held that the developers did not warrant 
the validity of the proposed by-law, nor 
does the law presume the validity of 
proposed by-laws despite the registration 
of the CMS with the Land Titles Registry. 
The existence or validity of the proposed 
by-law was held to not be a fundamental 
part of the consideration for the contract 
and failed to deter the due performance 
of the contract.

Inaccuracy of Disclosure Statement

The Applicants further submitted that the 
amended Disclosure Statement provided 
by the developer was ‘inaccurate’ within 
the meaning of section 217 BCCMA, 
as it contained an inaccurate reference 
to the lots. Section 217 provides that 
a purchaser may terminate where 
information within the disclosure 
statement is inaccurate, even where 
rectified by any further statement. 
Justice Fryberg held that the error was 
indeed contained within the CMS, which, 
pursuant to s213 BCCMA, does not 
form part of the disclosure statement. It 
was held that the purchasers were not 
deprived of the benefit of by-law 50 and 
indeed would not have been subject to 
any material prejudice due to the error in 
the CMS.

Zhang and Wu v South Sky 
Investments Pty Ltd and Anor [2011] 
QSC 367 

The Facts

The husband and wife purchasers (the 
Applicants) negotiated to purchase a 
penthouse apartment in “Oracle Tower 
2” for $5.5m. The developer’s plans 
portrayed that the building was to contain 
two penthouses, each occupying half of 
level 40, which contained the living areas 
and bedrooms, and also a substantial 
portion of level 41, containing a pavilion, 
swimming pool, spa and raised recreation 
deck. There were also plans for a lift to 
operate between levels 40 and 41.

The Applicants tentatively agreed to 
purchase the unit subject to substantial 
modifications, one of which related to 
exclusive internal lift access between 
level 40 and 41. The modifications were 
agreed to by the developer (although 
to be made at the Applicant’s expense) 
following which the Applicants paid a 
preliminary deposit of $55,000. Prior to 
executing the contract, the Developer 
provided a statutory Disclosure 
Statement accompanied by a Community 
Management Statement (CMS) specifying 
the relevant by-laws for the development. 
By-law 50 of the CMS provided that 

occupiers of the two penthouses would 
be entitled to usage of the lift. The CMS 
also made reference to an out of date plan 
number identifying the penthouse. After the 
Contract was entered, the developers then 
passed into receivership. The Applicants 
were notified of this fact, of the Settlement 
date, and of the establishment of the 
Community Titles Scheme and sought to 
terminate.

The Issues

The Applicants submitted to the Court that 
they were entitled to terminate the contract 
and recoup their deposit on two grounds:

•	 that the Contract was entered into 
under common mistake, and 

•	 the last Disclosure Statement provided 
to the applicants was ‘inaccurate’ within 
the meaning of the Body Corporate and 
Community Management Act 1997 (Qld) 
(BCCMA).

Common Mistake

The Applicants argued that the contract was 
entered into under the common mistake 
of the parties that the proposed by-law 50, 
which related to the exclusive use of the 
penthouse lift, would be a valid exclusive 
use by-law when in fact this was not the 
case under the BCCMA. Section 177 of the 

Buyers fail in termination of $5.5m  
Gold Coast Penthouse Contract 
The Queensland Supreme Court ruled that the purchasers of an ‘off-the-plan’ 
penthouse apartment on the Gold Coast were not permitted to terminate their 
contract and recover the deposit. Senior Associate, Nick Prove and Lawyer, Jordan 
Smith review this decision in light of recent property related policy announcements 
made by the Queensland Government and amendments made to the Body 
Corporate and Community Management Act 1997 (Qld).
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each sale including Warning Statements, 
Sustainability Declarations, Disclosure 
Statements, Pool Safety Declarations 
and the Sale Contract. These changes 
could indeed increase the attraction for 
investment in the Brisbane property 
market due to a simplification of the 
conveyancing process. Likewise, it 
may result in fewer avenues for buyers 
to attempt to terminate contracts 
due to technical failures to comply 
with requirements such as disclosure 
statements, as outlined in the case at 
hand.

However, until such reforms occur 
developers must remain vigilant when 
providing disclosures to prospective 
buyers and in turn buyers must define 
their allegations precisely when bringing 
claims for termination under the BCCMA, 
as the Courts appear reluctant to uphold 
terminations based on merely technical 
breaches of legislation. 

Implications 

This decision highlights the need not only 
for buyers to be vigilant prior to executing 
contracts, but also for developers to 
provide accurate disclosures when 
selling their properties. Given the 
recent amendments to the BCCMA, 
which came into effect in 2011, buyers 
are able to terminate contracts under 
sections 217 and 217A, for proposed 
lots where CMS’s do not contain, or 
contain inaccurate, descriptions of how 
interest and contribution schedule lot 
entitlements are to apply to the scheme, 
where the registered CMS differs from 
the one most recently received by the 
buyer and where information contained 
in the Disclosure Statement most recently 
advised to the buyer is inaccurate. Section 
213 was also amended to provide that a 
buyer is able to terminate if a Disclosure 
Statement does not accurately contain 
the requirements as set out in s213(2). It 
is vital to note that buyers must be able 
to show that they would be materially 
prejudiced, should the developer not 
comply with these requirements. 

This ‘material prejudice’ test was discussed 
in the case of Wilson v Mirvac Pty Ltd [2010] 
QSC 87 in which the court noted that 
the test is objective having regard to each 
buyer’s circumstances; the prejudice must 
be proportionate to, and have a relationship 
with, the inaccuracy; and the legislation 
should be construed in the buyers favour. 
Buyers must carefully consider whether 
indeed they have been materially prejudiced 
prior to bringing an action for termination. 
It is important to note that the buyer must 
provide written notice of the termination 
not later than the latest of 3 days before the 
date for completion of the contract or 14 
days after the buyer is given notice that the 
scheme is established or changed.

Interestingly, the Queensland Labor 
Government recently announced a policy to 
reduce the amount of red-tape in relation 
to the formation and carriage of property 
contracts within the Queensland residential 
market. This policy aims to provide a more 
streamlined approach to the purchase of 
residential property, whereby only a single 
contract will be required as opposed to 
the multiple current requirements for 

For further information contact: 

Nick Prove, Senior Associate 
t  +61 7 3220 7706 

nprove@piperalderman.com.au 

Jordan Smith, Lawyer 
t  +61 7 3220 7708 

jsmith@piperalderman.com.au
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Should unfair contract terms laws  
apply to insurance contracts?
The Commonwealth Treasury has recently released a draft Regulation Impact 
Statement for consultation into whether unfair contract terms provisions which 
apply in consumer law and in the regulation of financial services should be 
extended to the insurance industry. Partner, Anne Freeman, reports on the options 
considered within the Regulation Impact Statement. 

14 to challenge terms in court. The 
Natural Disaster Insurance Review 
supports that view. 

•	 Option B – Enhance existing remedies 
in the Insurance Contracts Act. The 
RIS suggests some amendments to 
be considered are the extension of 
the duty of utmost good faith to third 
party beneficiaries, allowing ASIC the 
ability to bring a public interest action 
for a breach of section 14, reversing 
the onus of proof such that the insurer 
would be required to demonstrate 
that reliance on a term alleged to be 
in breach of the duty of utmost good 
faith is not in breach of section 14, and 
implementing a blanket ban on terms 
found to be in breach. 

If the answer to (a) above is yes, the 
following options might be considered. 

•	 Option C – permit the UCT 
provisions of the ASIC Act to apply 
to insurance contracts.  
 
This option has been supported by 
consumer groups. However there 
would be serious repercussions for 
the insurance industry if this option 
were pursued, and terms (particularly 
exclusions) were declared void. 
Insurers price policies on the basis  
that exclusions will apply. Reinsurance 
may well become very expensive, if 
available, in turn having an impact on 
the price paid by consumers. 

Background

Section 15 of the Insurance Contracts 
Act, 1984 (Cth) provides that insurance 
contracts are not capable of being made 
the subject of relief under any other Act. 
That has the effect that unfair contract 
terms (UCT) provisions which render 
terms void in certain circumstances do 
not apply to terms in insurance contracts. 

One of the issues considered by 
the Senate Economics Legislation 
Committee’s inquiry into the proposed 
consumer law amendments in 2009 was 
whether that situation should continue. 
The Committee formed the view that 
consumers are not provided with 
adequate protection from unfair terms 
in insurance contracts under existing 
law. Since that time, the Queensland 
flood insurance claims have focused 
further attention on the question and the 
Government has stated that its objective 
is to ensure that consumers purchasing 
insurance have an equivalent level of 
protection as applies to other financial 
products or services. 

The Regulation Impact Statement (RIS)
explores a number of options that might 
achieve that objective. Whether reform 
is needed or not is hotly contested by 
consumer groups and insurance industry 
representatives. 

The basic question to be addressed 

The Regulation Impact Statement considers:

a. whether UCT laws should apply in some 
form to insurance contracts, and

b. if yes, how should the main subject matter 
be defined; and if the main subject matter 
is defined narrowly, whether the regulator 
should only have standing to challenge the 
terms in the contract.

(The issue of the “main subject matter” is 
important as the main subject matter of a 
contract is excluded from a review on the  
basis of unfairness in existing UCT laws.)

The options

If the answer to (a) is no, the following options 
were considered to be likely to meet the 
Government’s objectives.

•	 Option A – Status Quo. Any unfair terms 
would be dealt with through the operation 
of section 14 of the Insurance Contracts Act 
which prohibits a party from relying on a 
term in an insurance contract if doing so 
would be failing to act with the utmost good 
faith. This is coupled with pre-contractual 
disclosure obligations, including Product 
Disclosure Statements.  
 
As might be expected, the insurance 
industry considers that the existing 
protections are sufficient, whereas 
consumer advocates do not consider them 
to be so as consumers rarely use section 
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For further information contact: 

Anne Freeman, Partner 
t  +61 2 9253 9934 

afreeman@piperalderman.com.au

•	 Option D – Extend Insurance 
Contracts Act remedies to include UCT 
provisions. This option would have the 
same issues for insurers as Option C. 

With each of Options C and D, what is 
considered to be within the “main subject 
matter” of an insurance contract would 
need to be determined. If terms limiting 
liability were considered to be within the 
main subject matter, they would not be 
subject to UCT provisions. 

If UCT provisions were to apply to 
insurance contracts and terms limiting 
liability are not excluded, it has also been 
suggested that remedies be restricted to 
exercise by ASIC, in an effort to address 
concerns of the insurance industry. This 
would have the advantage of ASIC likely 
approaching insurers to address issues 
without necessary recourse to the Courts 
but would also differ to other UCT 
provisions which allow actions directly by 
consumers. 

•	 Option E – Self-regulation to better 
prevent use of unfair terms by insurers, 
for example by a specific section in the 
General Insurance Code of Practice. This 
option has been previously opposed by 
consumer representatives. 

There is not yet a recommended option. 
Treasury sought submissions on the RIS by 
17 February 2012. Should the consultations 
justify reform, legislation may be introduced 
as early as 2012-13.
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packaging designed to apply to multiple 
jurisdictions, the ACCC and other state 
regulators have taken into account that 
there will be some goods in the supply 
chain as at 1 January 2012 which are not 
compliant with the Regulation. 

Until September 2012 the ACCC and 
other regulators will have regard to 
the following where stock is in the 
supply chain that was manufactured and 
packaged prior to 1 November 2011:

•	 Whether there are serious practical 
difficulties in updating the warranty 
documents. 

•	 Whether the supplier has taken all 
reasonable steps to otherwise convey 
the mandatory text and information 
to consumers (for example, by placing 
a sticker on the outside packaging or 
erecting point of sale signs including the 
mandatory text). 

Penalties

Penalties for non-compliance with the 
requirements in relation to warranties 
against defects include a maximum fine of 
$50,000 for corporations and $10,000 for 
individuals. 

A warranty against defects is a 
representation communicated to 
a consumer that the supplier or 
manufacturer will take certain action if 
the goods or services supplied to the 
consumer are defective. That may include 
the repair or replacement of goods, 
the resupply or fixing of a problem with 
services, or providing compensation to 
the consumer. Such a representation 
will only be considered to be a warranty 
against defects if it is made at or around 
the time that the goods or services are 
supplied to the consumer. They may be 
contained, for example, within a product’s 
packaging, such as a written replacement 
guarantee or warranty, or they may be 
included on a product’s packaging, for 
example the outside packaging of a drill 
stating “3 Year Guarantee”. 

The Requirements of the 
Regulation
A document which evidences a warranty 
against defects must include the following 
information:

•	 What the supplier and/or 
manufacturer must do if the goods 
are faulty or defective (for example, 
repairing or replacing of the goods). 

•	 What the consumer must do to claim 
under the warranty. 

•	 Information about the business giving 
the warranty including its name, the 
business address, the telephone 
number and email address. 

•	 The period for which the warranty applies. 

•	 What steps a consumer must do to 
claim under the warranty, that is, how to 
contact the supplier or manufacturer and 
where to send the claim. 

•	 Whether the supplier or manufacturer or 
the consumer is responsible for expenses 
associated with the warranty claim and 
how the consumer can claim back any 
expenses incurred in making the claim. 

•	 Importantly, that the benefits provided 
to a consumer by the warranty are in 
addition to other rights and remedies 
available to the consumer under the 
Australian Consumer Law. 

In addition to those requirements, the 
document must include the following 
mandatory text:

“Our goods come with guarantees that cannot 
be excluded under the Australian Consumer 
Law. You are entitled to a replacement or 
refund for a major failure and compensation 
for any other reasonable foreseeable loss or 
damage. You are also entitled to have the goods 
repaired or replaced if the goods fail to be of 
acceptable quality and the failure does not 
amount to a major failure”. 

Transitional arrangements to be 
implemented by ACL Regulators
In response to concerns which have been 
expressed from a number of different 
quarters in relation to compliance with the 
Regulation’s requirements, particularly in 
relation to products involving international 
manufacturers with long lead time and 

Warranties against defects: Are you compliant?  
Suppliers or manufacturers who give voluntary warranties, otherwise known 
as warranties against defects, have needed, since 1 January 2012, to comply 
with requirements for such warranties set out in the Competition and Consumer 
Regulations 2010. Partner, Anne Freeman, summarises the requirements. 

For further information contact: 

Anne Freeman, Partner 
t  +61 2 9253 9934 

afreeman@piperalderman.com.au
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APS releases social media guidelines
On 13 January 2012 the Australian Public Service Commission released updated 
guidelines to APS employees about making comments on social media. Critics of 
the guidelines have branded them as “unworkable” and “backward”. Partner, 
Tom Griffith, reviews the guidelines and the public reception to them and explores 
whether the updated guidelines adequately recognise the recent growth in 
popularity of social media and management of social media by private business.

Background

The Commission had last issued guidelines 
in November 2009. These guidelines 
are no longer current and have been 
withdrawn. The Commission has for many 
years provided guidance to the Australian 
Public Service (APS) employees about 
their rights and obligations in making 
public comment. The Commission clearly 
views its guidelines as an extension of the 
principles that apply to APS employees 
making public comments via other media 
such as letters to the press, or radio or 
television interviews.

Critics of the guidelines are concerned 
about the incursion into APS employees’ 
private lives and infringement of their 
rights of freedom of expression.

The release of the guidelines highlights a 
difficult issue faced by many individuals 
and businesses given the sharp increase in 
popularity of social media – where is the 
dividing line between an employee’s work 
life and private life, when social media is 
such a pervasive and public platform?

The guidelines make it plain that they are 
not intended to stifle public debate by APS 
employees but are designed to uphold 
legitimate public interests such as the 
maintenance of an impartial and effective 
public service in which the community can 
have confidence.

The guidelines distinguish between public 
comment in two capacities – official and 
unofficial. Many public servants already make 
comment in an unofficial capacity.

An example used by the Commission is an 
APS employee who is a scientist, who might 
publish in academic journals or speak at 
professional conferences in their own time 
and outside their APS role.

In such circumstances the employee is 
required to notify their manager of any 
proposed comment in their expert role 
that might reasonably reflect on their 
APS employment. The APS employee 
would need to make it clear that they 
are not representing the agency or the 
government when commencing in their 
expert role.

APS employees are required by the APS 
code of conduct to behave at all times in 
a way that upholds the APS values and the 
integrity and good reputation of the APS.
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The APS guidelines about making 
statements in a unofficial capacity state 
that it is not appropriate for an APS 
employee to make comment that is, or 
could be perceived to be:

•	 being made on behalf of their agency 
or the Government, rather than an 
expression of a personal view

•	 compromising the APS employee’s 
capacity to fulfil their duties in an 
unbiased manner. This applies 
particularly where comment is made 
about policies and programmes of the 
employee’s agency

•	 so harsh or extreme in its criticism 
of the Government, a member of 
parliament from another political party, 
or their respective policies, that it raises 
questions about the APS employee’s 
capacity to work professionally, 
efficiently or impartially. Such comment 
does not have to relate to the 
employee’s area of work

•	 so strong in its criticism of an agency’s 
administration that it could seriously 
disrupt the workplace. APS employees 
are encouraged instead to resolve 
concerns by informal discussion with 
a manager or by using internal dispute 
resolution mechanisms, including 
the APS whistleblowing scheme if 
appropriate

•	 a gratuitous personal attack that might 
reasonably be perceived to be connected 
with their employment

•	 unreasonable criticism of an agency’s 
clients and other stakeholders

•	 compromising public confidence in the 
agency or the APS.

Reaction to the APS Guidelines

Some of the reaction to the guidelines has 
focussed on the perceived “stifling” effect 
of having guidelines at all. However, the 
APS has stated that staff are encouraged to 
participate in the online arena and that the 
guidelines are there to help them understand 
what is acceptable and what is not.

Regardless of your organisation’s stance 
on social media usage by employees, the 
guidelines provide a useful talking point for 
development or enhancement of social 
media policies across both business and 
government.

For further information contact: 

Tom Griffith, Partner 
t  +61 2 9253 9913 

tgriffith@piperalderman.com.au
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On 30 January 2012 ASIC released 
Regulatory Guide 232 Agribusiness managed 
investment schemes: improving disclosure for 
retail investors (RG 232). The release is the 
most recent in a series of new regulatory 
guides issued by ASIC aimed at improving 
disclosure for retail investors over a range 
of industries and areas.

ASIC defines an agribusiness managed 
investment scheme as a managed 
investment scheme that is engaged 
in primary production activities. This 
includes schemes that operate forestry 
plantations as well as those involved 
in non-forestry activities which include 
horticultural enterprises, as well as other 
primary production industries. However, 
horseracing and breeding schemes are not 
covered by RG 232 as they are already 
specifically covered by ASIC in Regulatory 
Guide 91 Horse racing and breeding 
schemes. 

ASIC noted that due to recent failures of 
agribusiness schemes causing significant 
investor losses, the risks of investing in 
various types of agribusiness schemes 
have been widely highlighted. In particular, 
ASIC outlines 11 key risks investors 
commonly face investing in agribusiness 
managed investment schemes, examples 
of which include:

•	 they generally do not use a traditional unit 
trust structure (unlike many other types 
of managed investment schemes), but 
instead are structured so that investors 
operate their agribusiness investment in 
their own right.

•	 a lack of liquidity in the investment as 
investors are unable to exit the scheme 
until the scheme has concluded.

•	 an upfront fee structure which creates 
uncertainty surrounding the ability of the 
responsible entity to fulfil its obligations 
well after the investments are initially 
made.

As a result of these risks and concerns,  
ASIC has outlined five disclosure 
benchmarks and five disclosure principles 
that apply to all agribusiness schemes 
and are to be addressed in any product 
disclosure statement. The benchmarks and 
disclosure principles should also be updated 
in any ongoing disclosure as material changes 
occur (for example in a supplementary PDS) 
as well as be supported by any advertising 
material.

Agribusiness schemes must disclose whether 
they meet the disclosure benchmarks on an 
“if not, why not” basis.

The 5 benchmarks for agribusiness 
schemes

1. Fee structures: the scheme should be 
structured so that either: 
 
a. investors are required to pay annual 
fees to the responsible entity that are 
sufficient to fund the operations of the 
scheme for the relevant financial year. 
 
b. the up-front fees investors pay when 
they invest is sufficient to cover the 
operation of the agribusiness scheme 
until the proceeds of sale are available. 
 
Further, any fees received by the 
responsible entity should be held 
separately from the responsible entity’s 
other assets and only be used to meet 
expenses that are incurred in the 
operation of the scheme during the 
period to be covered by the payment.

2. Responsible entity or related 
party ownership of interests in the 
agribusiness scheme: the responsible 
entity and its related parties should own 
less than 5% in aggregate by value of the 
interests in the scheme (except for any 
interests acquired through the default by 
a member of the scheme). ASIC states 
that the purpose of this benchmark is 
to enable investors to understand the 
potential consequences for the scheme 
if the responsible entity is unable to 
meet its share of fees charged on 
members of the scheme.

ASIC releases new disclosure guidance for 
agribusiness managed investment schemes  
ASIC has released a new regulatory guide with new disclosure benchmarks and 
principles for agribusiness managed investment schemes to assist retail investors  
to make informed investment decisions on these products. Partner, Craig Yeung 
and Lawyer, Jarrod Wilksch examine the new regulatory guide. 
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3. Annual reporting to members: 
the responsible entity should provide 
members with a report at least 
annually that contains scheme-specific 
information. The information provided 
should enable members to monitor the 
responsible entity’s performance against 
any statements in the PDS relating to 
the operation of the scheme.

4. Experts: if the responsible entity 
engages an expert to provide an expert 
opinion on the scheme, and that opinion 
is disclosed to retail investors, the 
responsible entity should only engage 
an expert who is independent. The 
responsible entity should also disclose 
with equal prominence, a number of 
other factors relating to the expert’s 
opinion, examples of which include: 
 
a. a summary of the instructions 
provided by the responsible entity  
to the expert. 
 
b. the qualifications held by the expert 
and the relevance of these to the 
opinion. 
 
c. whether the expert has experience 
relevant to the commodity and 
geographical location being considered 
in the report.

5. Appointing and monitoring 
service providers: the responsible 
entity should only engage key service 
providers on behalf of the scheme 
investors necessary for the operation of 
the scheme where: 
 
a. the engagement is subject to 
written approval by the board of the 
responsible entity in accordance with a 
documented policy. 
 

b. the agreement is reviewed annually 
against set performance criteria. 
 
c. the agreement is certified by the board 
of the responsible entity, at the time the 
agreement is entered into, as being on an 
arms length basis.

The 5 disclosure principles for 
agribusiness schemes

1. Investor financing arrangements: If 
the responsible entity or a related party is 
providing or expects to receive payment 
for arranging finance for the scheme’s 
investors, the responsible entity should 
clearly and prominently disclose in the 
PDS: 
 
a. details of the financier. 
 
b. any amounts paid to the responsible 
entity or related party in relation to the 
finance. 
 
c. a warning that the investor should 
obtain and read the finance agreement 
before entering into it. 
 
d. that the investor will remain liable 
to repay the amount lent if the scheme 
fails (unless the facility is a non-recourse 
facility). 
 
The responsible entity should also 
provide investors with a copy of the 
finance agreement before it is entered 
into.

2. Track record of the responsible 
entity in operating agribusiness 
schemes: the responsible entity should 
disclose the experience and resources 
it has available to operate the scheme. 
The responsible entity should also 
disclose certain information about other 

agribusiness schemes it has operated 
(if any), examples of which include the 
types of agribusiness schemes operated 
and whether the schemes have or are 
producing positive returns for their 
investors.

3. Responsible entity’s financial 
position: the responsible entity should 
disclose a summary of its financial 
position in any PDS, including details 
of any unfunded obligations in relation 
to any of the schemes it operates. The 
responsible entity should also disclose 
certain details of any guarantees or 
indemnities it has entered into with 
external or related parties.

4. Land, licences and water: the 
responsible entity should disclose the 
arrangements it has entered into to 
secure rights of access or tenure to 
the resources and infrastructure to be 
used in operating the scheme, including 
any land, licences or leases and water 
required. The responsible entity should 
also disclose the risks associated with 
these arrangements, consequences of 
a breach of the arrangements, and any 
measures the responsible entity has 
taken to address these risks.

5. Replacement of the responsible 
entity: the responsible entity 
should disclose whether there are 
any restrictions on the ability of any 
replacement responsible entity to 
access the resources and infrastructure 
required to operate the scheme. 
Disclosure should also be made 
regarding any fees payable if the 
responsible entity is replaced as well as 
the effect of and risks to the investors 
of any change in responsible entity.
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Timing

The new disclosure requirements will 
apply to responsible entities on and from 
1 August 2012.

This means that any PDS dated on or 
after 1 August 2012 should address the 
benchmarks and disclosure requirements 
required by RG 232.

In addition, any existing PDS’s should, by 
no later than 1 August 2012, either:

•	 include the benchmarks and disclosure 
principle information on a website 
clearly referred to in the PDS.

•	 update the PDS, by way of new or 
supplementary PDS, so that it includes 
the new benchmark and disclosure 
principle information. 

For further information contact: 

Craig Yeung, Partner 
t  +61 8 8205 3435 

cyeung@piperalderman.com.au

Jarrod Wilksch, Lawyer 
t  +61 8 8205 3433 

jwilkcsh@piperalderman.com.au
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Singtel Optus Pty Ltd v National 
Rugby League Investments Pty Ltd 
(No 2) 

Background
In July 2011, Optus commenced its “TV 
Now” service. The service gives Optus 
customers the ability to record free-to-air 
TV broadcasts on Optus’ infrastructure 
and play them back on their computer 
or mobile device. Essentially, the service 
provides a cloud-based TV recorder.

Optus asserted that the users of the TV 
Now service, rather than Optus, made 
the recordings, and therefore fell within 
the exception for private and domestic 
recording in section 111 of the Copyright 
Act 1966 (Cth) (the “time-shifting” 
provisions). The AFL and NRL claimed, 
however, that, through this service, Optus 
infringed their copyright by making copies 
of the broadcasts and communicating the 
copies to the public.

Decision
The first issue considered by the Court 
was whether Optus or the user of the 
TV Now service made recordings of the 
relevant broadcasts. After noting that this 
question raised the old chicken or the egg 
conundrum, Justice Rares decided that an 
individual user recorded the broadcasts 
because they alone had sole responsibility 
for which programs the TV Now service 
recorded. Significantly, Justice Rares stated 
that, as the service was not substantially 
different from that provided by a VCR or 
DVR, there was no real distinction between 
a person recording TV using the TV Now 
service compared with a person using a VCR 
or DVR in their own home.

Second, Justice Rares went on to consider 
whether the time-shifting provisions under 
section 111 of the Act applied. Those  
provisions provide that recording a 
broadcast solely for private and domestic 
use in order to watch it at a more 
convenient time does not amount to 
copyright infringement. The court  
considered that there was nothing to suggest 
that the users of the TV Now service did 
not use the service solely for their private 
purpose of watching the broadcasts at a 
more convenient time.

Finally, the court held that, although Optus 
streamed the recorded broadcasts to 
the users via its network infrastructure, 
it was the user who was responsible 
for that communication as they were 
responsible for determining the content 
of the communication. Further, the court 
held that the communication by the user 
to themselves of the broadcast they had 
recorded was not communication to  
the public.

Optus wins first round against football codes 
The decision handed down by Justice Rares has interesting repercussions  
for copyright holders and their exclusive licensees. Tim Clark, Partner,  
and Ivor Kovacic, Lawyer, consider this case and discuss its implications.

Implications
This decision has general repercussions  
for copyright holders in television 
broadcasts and their licensees, and in  
these particular circumstances, Telstra’s  
five-year $153 million exclusive internet  
and mobile device broadcasting licence 
with the AFL. However, the long-term 
significance of this case is questionable. As 
expected, the AFL and NRL have already 
appealed Justice Rares’ decision, with a 
hearing date set down for mid-March. 
Moreover, within days of the decision,  
the sporting codes had approached the 
Federal Government to lobby for changes 
to the copyright legislation to close, what 
they saw as, a “loophole”. Copyright law 
inherently involves a delicate balancing of 
the rights of rights holders and consumers. 
Whether the Parliament shares the views 
of rights holders that the balance needs to 
be restored is yet to be seen. However, 
until the appeals are exhausted, or the 
Government amends the legislation,  
parties negotiating for exclusive internet 
rights should be wary. 
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For further information contact: 

Tim Clark, Partner 
t  +61 3 8665 5511 

tclark@piperalderman.com.au 

Ivor Kovacic, Lawyer 
t  +61 3 8665 5571 

ikovacic@piperalderman.com.au



[ P U B L I C A T I O N  N A M E ]

Important Disclaimer: The material contained in this publication is comment of a general nature only and is not and nor is it intended to be advice on any specific professional matter. In that the effectiveness 
or accuracy of any professional advice depends upon the particular circumstances of each case, neither the firm nor any individual author accepts any responsibility whatsoever for any acts or omissions 
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